custody (Fell v. Procunier '.
. The mere assertion of an interest in rehabilitation will not, h suffice. In Procunier v, Martinez (1974), the state had attempted t< censorship of statements in prison mail that "magnify grievances" duly complain" as in "furtherance of inmate rehabilitation." Scru this assertion, the Court, noting that the state did not "specify wh tribution the suppression of complaints makes to the rehabilita criminals," found the state's justification wanting (p. 416).
It can therefore be concluded that the government's interest in re tation in furtherance of the police power purpose of protecting comi safety will be regarded as a compelling one. This in itself, howeve not justify imposition of nonconsensual treatments invading fundai rights. First, the proposed treatment will be scrutinized to see wheth government's interest in rehabilitation will be furthered thereby, weight of professional opinion regards the proposed treatment as in tive, for example, the courts may well reject the asserted justificatic its imposition. Second, even if professional opinion regards the pro] treatment as generally efficacious, the courts may prohibit it if alterr treatment approaches capable of achieving the result exist that are le trusive on constitutional rights than the one proposed.
SCRUTINY OF THE MEANS CHOSEN TO ACCOMPLISH THE GOVERNME INTEREST
Under the Constitution, judicial scrutiny of governmental interfer< with constitutionally protected rights requires consideration not onl the legitimacy of the government's purpose but also of the reasonable: of the means chosen to promote that purpose. The means chosen mus least be rationally related to achievement of the government's legitirr interest. And if governmental action interferes with fundamental const tional rights, the means chosen must be generally necessary to achiev compelling governmental interest. Thus, if alternative, less intrusive me exist that would accomplish the government's interest, the governm must choose the "less drastic means" or "least restrictive alternate (Dunn v. Blumstein 1972, Shelton v. Tucker 1960).y attempt to justify rehabilitative programs as being in the best interests of the offenders involved, our constitutional heritage rebels at governmental paternalism where the individual is himself able to decide his own best interests (see Harvard Law Review 1974, pp. 1212-1219; Winters v. Miller 1971; Lynch v. Baxley 1974; Lessard v. Schmidt 1972). With the exception of offenders who are rendered incompetent as a result of mental illness, involuntary imposition of correctional rehabilitation that impinges on fundamental constitutional rights should not be held justified solely on the basis of the government's assertion of the parens patriae power. Because correctional treatment also furthers the government's police power interest, however, an interest long considered compelling (e.g., Jacobson v. Massachusetts 1905), the government's interest in rehabilitation might be considered sufficient to outweigh the offender's constitutional right to object.
